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uring my  first
semester ol law
school, my
Contracts E‘Jl‘c:["u:-:-
sor kept remind-
ing  us  that in

order to truly understand o statutory
section, you must read it in its enfirety -
not just the section that you believe
pf‘ub'llr_]L‘& l_\\,I'ULl. t]'iﬂ M EWVEr ‘}rl:ﬁu neefl,
When it comes to section 363 of the
Bankruptey Code. compliance with
Professor Summers' advice becomes a
feet-on-the-desk, second-cup-al-cofTee,
event, By the time you get to section
36301} you may not realize the complex-
iies that confront the unwary Trustee.

Trustees are lfamiliar with section
363(h) of the Code which allows =
Trustee to sell the interests of a non-
debtor along with the interests o the
Estate when selling property,’ Trustees
know that this requires an adversary
proceeding, Fed.R.Banke P, 7001(3).
However, once a Trustes ohtains the
necessary judgment and now atemprs
tes proceed through sale, the continuing
righfs of the co-owner create uniold
complexities and potential complica-
tons for the unwary Trustee.

Section 364010 of the Hé{!‘ll{T'iJ]’TH"}"
Code provides the co-owner with a
statutory right of liest refusal that - and
this is the tricky part - can be exercised
at any tme "|bletore sonmation af a
sale of property to which subsection
othy apphies.... [emplasio added] In
other words, a Trustee is able to obrain
Court approval of the zale of jointly
owned property and proceed merrily to
closing, The: co-cowner is entitled, by
Lo, simply to appear at closing without
waming. tender the zame amount of
money and walk away with the prop-
erty. Imagine the surprise and dismay
af the propozed buyver! Does anvone
owe this buver reimbursement For his
out-olspocket costs (title search, legal
tees and the likel? I the Estate liable
lor eeimbursemnent of these costs? Most
buyers from bankroptey estates believe
that they are adequately protected by
the Order Approving Sale. They under-
stand that until that Order 12 entered,
thiey are subject to higher andfor better
bids, However, under 363010, even atter
the Order is final and non-appealable,
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they may lase their right ro purchase
the property as ordered. How doss a
Trustee protect the Estate from liability,
maximize the value of the assets being
sold, while at all time: remaining in
compliance with the provisions of the
Bankruptey Code. There are virtually
no published opinions w give a Trostee
guidance as to the practical manner in
which 363017 is to be implcmcnmr].
Maost references to S63(1) simply give 1t
as.an example of the manner in which
the rights of co-owners are protected in
the event that their property is-ordered
sald pursuant to 363 (h)."

In light of the problems posed by the
existence of the right of first refusal and
the timing issue created by the express
fanguage of the Banlruptoy Coede |
Truztees are well-advised o obtain an
Order conditioning the co-owner's
exercise ol his right of Brst refusal. For
example, the Court, uzsing its equitable
powers under 11 ULS.C, Section 105,
may require, for example, (33 that if the
co-owner exercises his right ol st
relusal alter a certain date I:when the
propesed purchazer will have spent
significant funds preparing for closing),
he must agree to reimburse the
proposed purchaser for the pre-closing
expenditures {or pay an established
sum o the prﬂpﬂs&d puru_has-_*:‘} at the
time of closing: oe (i) that the co-owner
exercise his right of lirst refiusal in coure
at the time of approval of the sale, at the
conclusion of the auction, or at any
ather suitable time, 20 that the value of
the property can be maximized by
allowing addinonal non-affiliated bids
to besolicited.  See fnore Febf, 19 B.R,
310, 312 {Bankr. M. Cal
1982 (noting  that notice of sale was
imadequate because it did nor make
provisions lor the manoner or the fime
within which the right of first refusal
could be exercisad).

In the event of public sale, the Trustes
can protect himsell quite easily, In
exchange for the potential that the
property will bring a lower price than if
it were traditionally marketed, the
benefit of an auction sale 15 that it
ensures that the highest possible price is
obtained through competitive hidding.

{Continued on page 40)
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(Cantinued from page 35) third party bidding, the suce : e ahl,
hidder is given an amount of certainty the undervaluing ol pro
is c‘iérfﬁinl}' 'f'{'iL p'dtunti'a] that the that the outcame of the auction is, truly, o expose the Tr
sistence of a co-cwner holding 4 thei toutcome of :.he' auc:tn?n:
3G) right of first refusal will chill Furthermore, by allowing the thir e
party bidder to bid against the co: | these situations.

& 0o poriate o F 7 i
owner until such tinse az either the eo-

¢ that the co-owner Footnotes

owner na longer matches the bid ar the | Mrhuuwh oyl
hidder s um-,tlhn;: Lo raise
; lugse ::.l-' Ihé
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zome, Generally, the Bankruptey Coc : i ; : :

does not countenance such bid-chilling, | 19598S that a Trustee will confran in
If the Court enters an Order obligating bringing  such SPropeTes o 5‘a|e-.
TR thout clear guidelines set forth inoa

thga CO-OWNED [0 BXercise _ :
first refusal ar the conclusion of the | ©our t-order, & savvy non-debror co-
st re a melos _ :
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